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ISSUES: Employer's Application to Reopen Case No 013-0701 rAmount Of oonm-buBono due under the Unemoldymenf Insurance Law,
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and the Commisstoner of La^or,'^'"'' tssfimony was taken. There were appearances on behalf of the employer

PfePrily norses and licensed practical
solicitjng interest from nurses and licensed oracficai mipeos ih ^sericy places advertisements in newspaDera
qualifications of such individuais responding to the adverti<tPmr? ®9®pc/ has established the
the agency. When a hospital, nursing home or private indiviS i^' f then registered with
agency the agency provides a fist to the hospitai of likelv candw/S^r®?*?'' f ® from the
re.atn from the list. The agency then negotiates a fee for the can then choose who to
through the agency. The agency provides no supervision to fh^ th^ fndtvidual then Is paid
homes or with private Individuals. Supervision can be or Is provfde^L'iS'^f hospitals, nursing
hv are placed with, those on the list provide their own tran^ooll '"'^clividuais those fromby the agency for any expenses. The aaenry prou,H«- r,- supplies and are not reimbursed
agency can work v.th other agencies artheSi;:;; !h

charge bf°$2t585^33°^aS a determination assessing a contribution
.  nurses registered v^itiiltJor the period from 1993 tfi qS?tk payments made by the agency to

requested a hearing. Hearings S Lid and if a deS^ andthe assessment Was overruled. No appeal was taken from the de^ion 099^03419),

was issued. ^ '^htinuea to operate essentiaily In the same way as it did when the above noted decision

the Department's determination thatth^agencv iSfonfrSn il based upon
borne health care.I.e. Harry's SLe Carl LI'.T.i'fH the agency'shorne health care license and having had such license sincp lood- a^w f ̂ agency having a

conducted a survey of persons who performed s^icJs fh^hl Department having
they provided their services as home health care. sency in which ail respondents indicated that

from or hearings ̂ equLtL^ thisfdet^rl^fna^^^ " f been appealed
licensed practical nurse were employed by the aoencv Th(=. ^ ® ® bome aide, and a

additional time to preparerts heanng scheduled on June TO, 2013 because its counsel required

made upon or foKhgTh^a^^fSof a case where a decision was
Board Rule 12 NyCRR4ei.8.Vrhe nrprliKiA ^cause for the default. fSee, AoLaf®
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e^rv fom. of oompensoi,4 tor^ptoSSbv '■™,®indir^ly by the fmployer, includinj salaries, commtesiohs and bonMSs" b'' "irectly or
ahrplovnten. nteans apy ae„.e under any

fram tsse"®"® ®8'en™TuS3 opeXd^else^^^^ 1?'^"3 the contributionfrom t8S9 was issued - the decision overruled the asSmSiS j operabng when the decision
^ency were its employees. While the Deoartmrm . .®'' "P"" the nurses registered with Ihe
Addibonally, the survey referred to In the Audit Field Reoort dMs dSt practical nurses, '
surveyed and the circumstances of their rCfafionshtoS individuals wetes^r^as -hprre' health care does not oompi^^t e^n^e^SSiv ihwexeras^ sufficient co-ntrol or suoervision nJ «,= u i? ? «=Sn$fi!on that Ihe agency
ngnn^'^'BnpftiyegErlc^^ nepertolpt^liceriU eslabllsheTHiaiTRaTioiM. if, n, ' dnexplained how meregissesslon of a home healthaSncy, Similarly th5"agahoy6 weWe Moa^
RSSi RegisiT,. inc. Even if Henys Home Care Is ®P« f""" Harryscrurmstance compels a ccncluSr that the m«du4 ilSlmd SlTS. apenod at issue are employees. Finally while fteDeiwtS^^ thepgsncy during the contribution
three determinations, ths audit report lists iit® ai^fa noted
employed Jn a similar fashion slnS^tfie «m oS» p''""' «the agency.... the Department of Labor's .witness a distrin ^ ° " ̂  '"<^'vidua!s. Significantiv
s^stance of the audit report and demonstrated t«?^mOTa'SI2!!?m " ®®®pntially reiterated tliebetween the agency and to those to whom SoencJ S - nnangementspersons performed services and for whdm the services wS !(' 1^? did not know where thosenot deny m this case or In the 199S case that the agency dSh Indeed the ower of the agency didwork at hospHafs, nursing homes or with privatelndlvl^k a n accepted
contn'bution due of ?273,230.12 has concluded too rnu^fmSff^t binding an additionalreport - that is toolineirad too ̂  f Ifd cn ewdence - the auditovrdanca to suppori tha additional contribution and fta^aSrSn alisfus
decision: Tha employer's appllcafion to reopen AU Csss No. 013T)7916 Is grented.
contractors, is mj^Ined''^^^°"' fhe Individuals included in the audit were Independent

Charges) in additionai contributions due for the oeriod heoinninft 1 2- i" Iridudmg accruing interest^an^^f20,9, based an remuneration

u/ivf l^l/t
/$/ Manuel Marks


