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Pepartment of Labor Office; LND Hearing Requestad- October 04, 2012
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PLEASE TAKE NOTICE that this decision has been duly maflad on the date liafed abova, If you appeared at the hearing and are not satisfied wiih-thls dedision, you
may appesl within TWENTY DAYS feom the date this decision was maflad, READ IMPORTANT INFORMATION ON REVERSE SlpE REGARDING YOUR
RIGHT TO APPEAL Any party who failed ta appear at the hearing has the right to apply to reopen the case, For the application to be granted, the party must apply

within a reasonabie fime and must establish good causa for its failure to appear.

POR FAVOR TOME NOTA:® asts decisidn ha sido debidamante enviada por coren en |a facha que aparece amiba, Si usted asistio ala audisncia y no esta

safisfecho con Ja decision, puede apelar dentro de YEINTE DIASoontados a partlr de la fecha an que esta decision fue enviada por corren. LEA LA INFORMACION
IMPORTANTE AL REVERSO SOBRE SUS DERECHQS DE APELACION. Cualguierz de lgs partes que falle an comparacer a la audiencia, tisne & daracho da
scllcitar que sa raabra sy casgo, Para que dicha salictud sea otorgada, I parte interesada debe solicitario dentro de un periode de tiempo razonable y dabe

establecer buens causa por no haber comparecido a la sudlencia,
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DOCUMENTD lMPbRTANTE. PUEDE.OBTENER IJNA TRADUCCION DEL MISMO LLAMANDD
AL 1-888-200-8124 (FUERA DEL ESTADO DE NUEVA YORK 1-877-358-5306)

ISSUES: Ermployer's Application ko Reopen Case No, 013-07916,
Ameunt of contributions due under the Unemplayment Insurance Law.

. The Department of Labor issued the initial determination, dated September 14, 2012, assessing
HARRY'S NURSES REGISTRY (hereirafter referred to as the *agency”) $273,230.12 (et reflecting aceruing
S )
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The Employer has applied to raopen A.L.J, Case No. 013-07916. In that case, the Administrative Law
gu?ge sustained the initial determination based upon the employer's failure to appear at a hearing on Juna 10,
013. .

Hearings were held at which tesimony was taken, There were appearances on behalf of the employer
and the Cormmissioner of La baer, . '

FINDINGS OF FACT: The agency is an employment agency providing primarily nurses and licensed practica|
nurees to hospitals, nursing homes ang private individuals. The agency places advertisaments in newspapers
saliciting interest from nurses and licensed practical nurses. Once the agency has established the
qualifications of such individusals. responding ta the advertisements, those individuals are then registered with
the agency. When a hospital, nursing home, or private individual requests for example a nurse from the
agency, the agency provides a list to the hospital of likely candidates and the Hiuspiiai can then choose wha to
retain from the list. The agency then negotiates a fée for the chosen candidate. The individyal then is paid
through the agency. The agency provides no supervision to the those from the list placed at hospitals, nursing
homes or with private individuals. Supervision can be aris provided by the facilities or individuals those from _
the fist are placed with. Those on the list pravide tHeir own transportation and supplies and are not reimbursad
by the agency for any expenses. The agency provides no training or instruction. Those registered with the
agency can work with other agencies at the same time as they are working with the agency herein

The agency continues to operate essentially in the same way as it did when the above noted dacision
was issued. _ B o o

Regarding the instant additional contributions dye for 2008 to 2010, the Department of Labor based its
assessment on its audit report indicating a fist of persons paid by the agency and fisted as nurses; based upon
the Department's determination that the agency was operating as a home health care service - the agency's
website discysses only home health care, ie. Harry’s Home Care, etc.: based upon the agency having g
home heaith care license and having had such license since 1 992; and based upon the Department having
conducted a survey of persons wha performed services far the agency in which all respondents indicated that
they provided their services as home health cars,

The Depariment of Labor representative cited three determinations — aff three have not been appealed
from or hearings requested. Those determinations found that three individuals — a nurse, a home aide, and a
licensed practical nurse were employed by the agency. The determinations noted that the earnings of each
and all other persons simifarly employed requiired contributions or additional assessments from the first quarter
of 2008,

The employer did not appear for the hearing scheduled on June 10, 2013 becauses its counsel required
additional time to prepare its case,

OPINION: On application duly made, an Administrative Law Judge may reopen a case where a decision was

made upon or following the aofault of g party if such party shows good cause for the default. (See, Appeal
Board RUle 12 NYCRR 481.8)-”'1& cradibia evidanmam amiatiiog iv 8
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~ Pursuantio Lapor Law § 560 {1), any employer shall become liable for contributions under Labor law,
Article 18, if the employer has paid remuneration of $300 or more in any calendar quarter, Such liability shal|
commence on the first day of such calendar quarter. Pursuant to Labor Law § 517 (1), remuneration means
every form of compensation for employment paid by an employer to an employee; whether paid directly or
indirectly by the employer, including salaries, commissions and honuses, Pursuant to Labor Law § 511 (1),
employment mezns any service under any contract of employment for hire, express or implied, written, or oral.

surveyed and the circumstances of their refationship to ti1é agengy. Further that these individuals provided their
services as “home” health care does not compe! ér even necessarily lead to g.conclusion that the agenc
exercised suffizient control or supervision over these individuals that it can be concludad g ey were the

agency : e Depariment leaves unexplained how mere possession of a home heajth
care license establishe® thatthe Tn rlisted with the agency are the employees of the

Eggﬂt_‘.y. Similarly the agancy's website indicating Harry Home Care suggests another entity apart from Harry's

. Rurses Registry, Inc. Even if Harry's Home Care s part of Harry’s Nurses Registry, | fail to see how such a
circumstance compels s conclusion that the individuals registered with the agency during the contribution
period at issue are employees. Finally, while the Department of Labor representative refers to the above noted
three determinations, the audit report only lists nurses. The audit report doas not show that the agency
emplayed.in a similar fashion since the first quarter of 2008 others than those three individuals, Significantly,

~. the Department of Lahor's witness, a district manager, who was involved in the audit essentially rejterated the

. Substance of the audit report and demonstrated his unfamiliarity with the circumstances of the arrangements
between the agency and to those to whom the agency made payments. The witness did not know where thoze
persons performed services and for whem the services wera performed. Indeed the owner of the agency did

" contribution due of $273,230.12 has concluded too much from too little and relied on evidence - the auct
report - thatis too Qeneral and too vague. Accordingly, the Department has failed to provide sufficient
evidence to support the additional contribution and the determipation atissue must be averruled.

DECISIOM: The employer's application ta reopen ALJ Czise No. 013-07916 is granted.

The employer's objection, contending that the individuals inciuded in the audit were independent
contractors, is sustained

Tne initial determination, the initial determination, dated September 14, 2012, assessing HARRY'S
NURSES REGISTRY (hereinafter referred to as the ‘agency") $273,230.12 (nat including accruing interest
charges) in additional contributions due for the period beginning with the first quarter of 2008 thraugh the fourth
quarter of 2010, based on remuneration paid to the individuals included in the audit as employees, is

overruled,
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