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 FINDINGS OF FACT:
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This is the employer’s application to reapen Case No. 097-35147 and pog-2a575 in which defaiit decisions
were ernferad due to the emiplayar’s nan-zppearance.
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The employers an smploymart agenay which contracts with hospitals, nursing homes, and private individuals
for thie replacemsnt of registered nurses, ficensed practical nurses, and nursing assistants, Tnese persons
ara alfeady employed in fufitime jobs, butwork through the employer to be placed during thelr free time. The
employer places ads in the paper which Indicates thet the person should bring their ficanse, & physical, and a
job refarence. The employer is.cantacted (by hospltals and nursing homes when thay need raplacements on a
daity, wWeekly; or monthly basis. The employsr provides the hospitals and nursing homes with alists of fikely
candidates for their positions from persons who register at the employer’s agency. The hospital or nursing
hame wolld thén make 2 request for a spadific individual and would make the decisfon whether that peraon
would continuein the position a8 needead, ‘IThe employer negoliatas tha fee for the individus based on the
parience of the individual and the amount that the nursing koms or hospital is willing to pay. The indiviteal

is then paid from ihe Agericy or from the fagiity as required, The empldyat provides no supersision of the
individuals ance they are placed in a‘facﬁib}. Supervisicrt is givan by those persons In & supervisory capacily
at each faclity. ¥ a parfieular Aurse hioo to be out sick or ls abeent from her assigrment, she would esll & pac

of nurges registerad with the employer andcontact anather hurss herself to cover the position. The nersas do
not have o altend meelings at the employer’s business, perfarm no senvices there, and have no parformance
evaluatipns. The nurses pravida all of theirown transportation, and supplies, and are nat reimbursed for &y
expanses. The nurses provide thelr own Eebility instrancs and are given ro instruction, or fraining, by the
employer, Each nurae is free ta work with various agencies at thie same e that she Is working far the
amplayar. j

i
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OPINION:  Th credible avidence establishes that the employer did not exessise sufficient supervision,
direction, or control, over the senvces perfarmed by the nurses fo establish hsir status as employees.
Although the iurses registeted with fie employer, § was the hospital or nursing hames that granted of revoked
privifeges to the murses and decided on their rate of pay, hours, and dufizs. It was 2 hospital or nursing home
sl member whn would Siscipline the nurses and superviss the perlormance ¢hurisg thelr work, The murses
wers free to work at their own job or for competing employars and agengiss.
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I note that there have baen pricr decisions involving employers who fumnish medical professionals to hespitals.
These caszs are not dispositive of the case izt hand, howevsr, 28 the "asus of whethar one is an empioyes
rather than an Independant coniractor s & mixed question of fact and taw for the Board 6 resolve™._Matter of
State Senvices PC 148 AD 2nd 803, 004, aifimmed Appeal Beard Mo. 378,030, In the Matier of Soulh Shora .
Medical Services PG AD Znd (decided May 21, 1992}, afftming Appeal Bozrd No. 396, B43, the Eactors that
wars desmed relevant in finding an employrient relationship to exist Inchudded the employer’s datermining the
medical professiciisls’ aséignments and hours of work and the Tact that the employsr could dismiss the
professionals If they failed to mainiain the necessary qualifications or acted irappropristely, In the ease at
hand, the emplayer did not cantral the nurses’ asslgnments, hours, or duties. As well, the employer was not
responsible for granting or ravaking privileges or for disciplining the nurses, Accordingly, [ find that the present
case s disinguishable from these cases and therefors | find that the employar Is not llsble for the assessmant

of cantrthutions hersin, i

The emnployer has shown good canss for Hs ?aﬂure to appaar at the previcusly scheduled] hearing, Tharefors,
their epplications to reopen Case No. 097-35147 and 098-28575 ars hereby granted in the interest of justice.

DECISION:  The employer's applications t reopen are heraby granted. The datermination of the

Commissioniar of Labor s averruled. :
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