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TheerrtpipyeFjs.j
for Ihei'

ars alrea.dy employed in fuMme jobs, but|-WDfk through the employer to be placsd diiring their frae 'time. Tho,
esniployer.place? ads In the paper which tnidicates that the person should bring thsir Bcense, a pbysical. and a
jab refaren'ce, .The employer is.contapted by hospitals and nursing homes wl^ (hey need reptacements on a
daily,, w^yi Of .rnpnthty'basia. .The e.TiptQyer proMdea the tmspiiafe and nursing homes vrifii a fists of likely
car^^af^fpr pp'sj^teras jmro personSj who .register at the etiiplpyer'a agency. The hos.p(ta! or nursing
horne'wGuid .maka a raqyist for a spedfic individual and would make the d^lon whether that person
wouid cpfrtiriud in (he position as needed jlh.e employer r^otiataa tJrs fee for the individtial based on the

pf &ie .iDd.iyidual a,nd the amount thai the nursing home or hospital is wiiBng to pay. The individuaJ
fe |hert |ay ;fem. Jiie,hg0ri as raquired, The: eniptdysr .proyides: no supervision of the
in9i^dua.<s pncp the/ are plac^ in a facility. Supervisiari ia given by those persons In a supervisory capacity
at each 'fac3ity- .If a parb'culor hurao hoc to ibc out side or fa absent ffom her assignment, she would cell a popt
of humps'reQMered with the smpioysf andsCQntact ariother nurse herself to cover the position. The nurses do
not have b attefrid meetings at the emplpydr's business, perform no servicas there, and haw no performance
evaluations. The nurses provide all of (he!r';awn transportsfcn, and supplies, and are not reimbursed for any
sxpans^. The nurses provide: the.lr own EdbiBty Insurance and are given no instrucAon. or training, tjy the
erriptoyer, Each rturaa is free to vrorkwith i/artous agencies at the same time ttiat she Is vrorking for the
employBr. i

t

.OPIHIONr th^. credible evidence establishee that the employer did not exercise sufficient supervision,
.PC cQntrcl, over the services perfffl-foed by the nurses to .establish beir stetus es emplayses.

Aiinpubh' die rrursi^ regfefered imh ihe employef, it was ths hospttsi or nursing hofnea that granted or rsvofed
privileps to the ntifses and decided on their rate of pay. hours, and duiiss. It rvas a hospital or nursing home
sjsff member who would dtssipitoe the nurses arid supsr/ise the perfofniSBcf supsr/ise toe perfomiSBcs diiilng their work. The nurses
were free to work a' their ovm job orfor corripeting employers and agencies.

i

1 ri,cte .that there have been prior decisions involving employers vtoo furnish medicai professionals to hospltsls.
These cases are riot djspo.sitivs of ths COoe kt hand, however, as the "issue of whether one is ah'empioyfes
rather thsn .jan indepen dent cpntrsctcr fa a miked quecticn of fact and taw for ttie Board to resolva". Matter of
State.SeivfbeS RC148 AD 2nd 903,964, .affirmed Appeal Beard No. .379,030. In the ktefiar of South Shore. ..
Medical '^tWlces PC .AD 2nd (decided May 21, i:9.92>, affrnriing Appeal Board No. 39$, B43, the factors that
weiib deem^'r£]e:van.i fn Ending an employmsnt relaSonship to exist tndudad the einpfoyof's determining the

s.sslgnnients and hotJrs of work and the fact that the employsr could dismiss to,e
prafessionafs if itisy failed to maintain toe neosssaiy puaiifications or acted toappropristely. In the case at
hand, the employer did not cqntool the nursss' assignments, hours, or dtrtleg. As well, the employer vfos not
responsibfe for granting or ravoking priviiegasorfordisdpilning the nurses, A.ccordingly, I find that the present
case is diatipguishabie ffom toesa cases and therafors I Knd that the employor fe not iisbiefor the asse-ssmenl
of contributions herein, i

Tne

Lheir

DECISION-, The employer's appfica'ions to reopen are ha-aby granted. The detarmination of the
Commisslonor of Labor fe overailed. i
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