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ISSUES: Employer's Application to Recpen Case No, 013-07918,
Amount of contributions due under the Unemplayment insurance Law.

The Department of Labor issued the initial determination, daled September 14, 2012,
HARRY'S NURSES REGISTRY (hereinafiar referred to as the "agency”) $273,230.12 (not reflecting aceruing
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interest chargas) in additional contributions due for the period beginning with the first quaner of 2008 through
the fourth quarter of 2010, based on remuneration paid to the Individuals included in the audit as employess

The employer requested a helrinn and objected conlending that the individuals included In the audit wore
Indapendent contraciors.

The Employer has applied to reopen A.L.J. Case No. 013-07916. In that case, the Administrative Law
Judge sustained the initial determination based upen the employar's failure to appear at & hearing on June 10,
2013.

Hearings wera held at which testimony was taken. There were appearances on bahalf of the employer
and the Commissioner of Labor. :

FINDINGS OF FACT: The agancy Is an amployment agency providing primarily nurses and licensad practical
nurses to hospitals, nursing homes and private individuals. The agency places advertisements in newspapers
soliciting Interest from nurses and licensed practical nurses, Cnce the agency has established the
qualifications of such individuals responding to the advertisements, those individuals are then registerad with
the agency. VWhen a hosplal, nursing home, or private Individual requests for example a nurse from the
agency, the agency provides a list to the hospital of likely candidates and the hospital can then choose who to
retain from the list. The agency then nsgotiates a fee for the chosen candidate. The individual then is paid
through the agency. The agency provides ne supervision to the those from the list placed at hospitals, nursing
homaes or with private individuals. Supervision can be or is provided by the facliities or Individuals those from
the list are placed with. Those on the list provide their own transportation and supplies and are not reimbursed
by the agency for any sxpenses. The agency providas no training or instruction. Those registerad with the
agency can work with other agencies at the same time as they are working with the agency herein.

Somatima at or about 1998, the Department of Labor issued a determination assessing a contribution
charge bf $22 585,33 sgainst the agancy. That assessment was based on payments made by the agency to
nurses registered with it for the period from 1883 to 1885. The amployer objected 1o that assessment and
requasted a hearing. Hearings were held and In a decision issued on June §, 1999 (ALJ Case No. 098-03418),
the assessment was overruled, No appeal was taken from the decision Issued.

The agency continues to operate essentially in the sama way as &t did when the above noted decision
was issued.

Regarding tha instant additional contributions due for 2008 to 2010, the Department of Labor based fa
assessment on its audil report indicating a list of persons paid by the agency and listed as nurses, based upon
the Departmeant’s determination that the agency was operaling as a home health care service - the agency's
website discusaes only home health care, [ 8. Hary's Home Care, etc.; based upon the agency having a
hame health care license and having had such license since 1982, and based upon the Depanment having
conducted a survey of persons who performed services for the agency In which all respondents indicated that
they provided their services as home heaith care,

The Department of Labor representative cited thres detarminations - all three hava not baen appealed
from or hearings requested, Those determinations found that three individuals — a nursa, a homa aide, end &
licansed practical nurse were amployed by the agency. The determinations noted thal the eamings of each
and all other persons simitarly employed required contributions or additional assessmants from the first quarier
of 2008,

The employer did not appaear for the hearing scheduled on June 10, 2013 because s counsel required
additional time 1o prepare its case.

OPINION: On application duly made, an Administrative Law Judge may recpen a cass where a decision was
made upon or folowing the default of a party if such pmﬁmgmﬂﬂmfﬂrhdﬂmm- Apomal
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